IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE BACHVAN COVPANY, : CIVIL ACTI ON
Plaintiff, :
v. : NO. 00- 5382

JOHN C. MACDONALD, d/b/a
BACHVAN OF BLOOWFI ELD,

Def endant .

VEMORANDUM

ROBERT F. KELLY, J. APRIL 9, 2001
Def endant John C. MacDonal d, d/ b/a Bachman of

Bl oonfield (“M. MacDonal d” or “Bloonfield Bachman”) renoved the

Action for Declaratory Judgnment filed by Plaintiff, The Bachman

Conpany, fromthe Court of Common Pl eas of Berks County,

Pennsyl vania, to the United States District Court for the Eastern

District of Pennsylvania pursuant to 28 U S.C. sections 1441 and

1446(a).* Presently before this Court is The Bachman Conpany’s

Motion to Remand to State Court and M. MacDonal d’ s opposition

thereto in addition to M. MacDonald s Motion to Dismss for

| nproper Venue, or in the Alternative, Transfer to the U S

District Court, District of Connecticut. For the reasons set

forth bel ow, The Bachman Conpany’s Mtion to Remand i s granted

and M. MacDonald's Motion to Dismss i s denied as noot.

! M. MacDonald is a pro se defendant.



Fact ual Backgr ound

On or about June 15, 1984, M. MacDonal d, sole
proprietor of Bachman of Bloonfield | ocated in East W ndsor,
Connecticut, entered into a perpetuity “whol esal e agreenent”
contract (“Whol esaler Agreenent”) wth The Bachman Conpany, a
Pennsyl vani a snack food manufacturer. (Def.’s Mdt. Dismss, or
inthe Alternative, to Transfer at 2.) The Whol esal er Agreenent
provides M. MacDonald with the exclusive distribution rights
within the sales distribution territory of Northern Connecti cut
and Western Massachusetts.? (l1d.) On Septenber 25, 2000, in the

Court of Common Pl eas of Berks County, Pennsylvania, The Bachnman

2 M. MacDonal d and The Bachman Conpany have had pri or
| egal disputes involving the aforenenti oned Wol esal er Agreenent.
(See Def.’s Qpp’n Br. Pl.’s Mot. Remand State Ct.) In 1989, M.
MacDonal d filed a Conpl ai nt agai nst The Bachman Conpany in the
United States District Court for the District of Connecticut (No.
B-89-234 (JAC)) alleging that The Bachman Conpany breached its
i nplied covenant of good faith and fair dealing and commtted
unfair trade practices in violation of the Connecticut Unfair
Trade Practice Act, Conn. Gen. Stat. section 42-110a et seq.
(Id. at Ex. K) In My, 1994, a jury found in favor of M.
MacDonal d, awar di ng hi m damages. (1d.) The jury al so awarded
M . MacDonal d punitive damages because they found that The
Bachman Conpany’s breach of the inplied covenant of good faith
and fair dealing was intentional. (ld.) The verdict was upheld
by the United States Court of Appeals for the Second Crcuit
(Nos. 95-7337L and 95-7373XAP). (Def.’s Mdt. Dismss for
| nproper Venue, or in Alternative, to Transfer at 2.)
Subsequently, the parties resolved their |egal dispute through a
series of stipulations that were finalized in a Court Order on or
about May 25, 2000. (ld.) After the Court Order, M. McDonald
al | eges that The Bachman Conpany knowi ngly violated the Order on
several occasions. (ld.) On Novenber 14, 2000, M. MacDonal d
filed a new Conpl ai nt agai nst The Bachman Conpany in the United
States District Court for the District of Connecticut (No. 300-
CV-2188) which is still pending. (ld.)



Conpany instituted an Action for Declaratory Judgnent regarding
the price it is required to pay M. MacDonald for the repurchase
of certain distribution rights pursuant to Paragraph 12.1 of the
Whol esal er Agreenment.® (Pl.’s Mem Law Supp. Mt. Remand State
. at 1.) Specifically, The Bachman Conpany’s “decl aratory

j udgnent action arises from Bachman’s exercise of its right to
repurchase [M.] MacDonal d’s Whol esale Distribution Rights to the
7-El even, Sami s Club, BJ's Whol esale Club, and Costco stores in
his Sales Area, as provided in Paragraph 12.1 of the parties’

Whol esal er Agreenent.”* (ld. at 5.)

3 Paragraph 12.1 of the Whol esal er Agreenent states:

Paynent to Wiolesaler. In the event that
future market conditions and/or the demands
of custoners require Bachman to serve any
Qutl et by warehouse delivery or any nethod
ot her than direct store door delivery,
Bachman shall have the right to repurchase
the distribution rights for such custoner(s)
from Wol esaler at a price equal to the fair
mar ket val ue of the rights repurchased pl us
any sumthe Wholesaler is required to his
Distributors for their right to such

di stribution.

(Def.’s Mot. Dismss for |Inproper Venue, or in the Aternative,
to Transfer, Ex. A)

4 Under the Whol esal er Agreenent, Bl oonfield Bachman
services approximately 250 Qutlets in its area. (Def.’s Opp’'n
Br. Pl.’s Mot. Remand State Ct. at 2.) 1In this case, The Bachman
Conpany seeks to repurchase four (4) accounts. (ld.) According
to M. MacDonal d, the accounts consist of a total of thirty-eight
(38) existing Qutlets -- BJ's Wiolesale Clubs - five (5) Qutlets,
Sami s Wholesale Clubs - two (2) Qutlets, Costco Wolesale Cub -
one (1) Qutlet, and 7-El even Conveni ence Stores - thirty (30)
Qutlets. (l1d.) The Bachnman Conpany argues, on the other hand,
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On Cctober 24, 2000, pursuant to 28 U. S.C sections
1441 and 1446(a), M. MacDonal d renoved The Bachman Conpany’s
action for declaratory relief fromthe Court of Comon Pl eas of

Ber ks County, Pennsylvania, to this Court.®> (ld. at 1; see also

that the four (4) accounts consist of a total of twenty-six (26)
existing Qutlets -- BJ's Wolesale Cubs - five (5) CQutlets,
Samis Wholesale Clubs - two (2) Qutlets, Costco Wolesale Cub -
one (1) CQutlet, and 7-El even Conveni ence Stores - eighteen (18)
Qutlets. (Pl.”’s Mot. Remand State Ct., Ex. B.)

> In his Notice of Renoval, M. MacDonald relied on 28
U S. C. section 1441(a), which reads, in pertinent part, as
fol |l ows:

(a) Except as otherw se expressly provided by
Act of Congress, any civil action brought in
a State court of which the district courts of
the United States have original jurisdiction,
may be renoved by the defendant or the
defendants, to the district court of the
United States for the district and division
enbraci ng the place where such action is
pendi ng.

28 U.S.C. 8§ 1441(a). Also in his Renoval Action, M. MacDonal d
relied on 28 U S. C. section 1446(a), which reads:

(a) A defendant or defendants desiring to
remove any civil action or crimnal
prosecution froma State court shall file in
the district court of the United States for
the district and division within which such
action is pending a notice of renoval signed
pursuant to Rule 11 of the Federal Rul es of
Cvil Procedure and containing a short and
pl ain statenent of the grounds for renoval,
together with a copy of all process,

pl eadi ngs, and orders served upon such

def endant or defendants in such action.

28 U.S.C. § 1446(a).



Def.”s Mot. of Renoval.) 1In his Notice of Renoval, M. MacDonal d
asserted that this Court has original jurisdiction over the case
based on diversity jurisdiction, 28 U . S.C. section 1332.°
(Def.”’s Opp’'n Br. Remand to State Ct., Ex. B. (Notice of
Renoval .)) M. MacDonald states that this Court has jurisdiction
based on 28 U. S.C. section 1332 because conplete diversity of
citizenship exists between the parties and the matter in
controversy exceeds $75,000. (ld.)

On Decenber 18, 2000, M. MacDonald filed a Mdtion to
Di sm ss [ The Bachman Conpany’s Decl aratory Action] for | nproper
Venue, or in the Alternative, Transfer to the U S. D strict
Court, District of Connecticut. (See Def.’s Mdt. Dismss, or in
Alternative, to Transfer.) On January 19, 2001, The Bachman
Conpany filed the instant Motion to Remand to State Court. (See
Pl.”s Mot. Remand State Ct.) The Bachman Conpany prem ses its
Motion to Renmand on the basis that this Court |acks subject

matter jurisdiction over the renoved diversity action because M.

6 In his Notice of Renpval, M. MacDonal d does not specify
the section of 28 U . S.C. section 1332 on which he relies for
diversity jurisdiction, however, the Court believes that he
relied on 28 U.S.C. section 1332(a)(1), which reads:

(a) The district courts shall have ori gi nal
jurisdiction of all civil actions where the
matter in controversy exceeds the sum or

val ue of $75,000, exclusive of interest and
costs, and is between— (1) citizens of
different States.

28 U.S.C. § 1332(a)(1).



MacDonal d fails to prove that the anobunt in controversy exceeds
$75,000. (PI.’s Mem Law Supp. Mot. Remand State Ct. at 1.)
1. Standard

In general, a party is able to renove a civil action
filed in state court to federal court if the federal court would

have had original jurisdiction to hear the matter. Lunbernans

Mut. Cas. Co. v. Fishman, No. 99-0929, 1999 W 744016, at *1

(E.D. Pa. Sept. 22, 1999)(citing 28 U.S.C. 8§ 1441(b)(1999); Boyer

V. Snhap-On Tools Corp., 913 F.2d 108, 111 (3d Cr. 1990), cert.

deni ed, 498 U. S. 1085 (1991)). Once the case has been renoved,
however, “the federal court may remand if there has been a

procedural defect in renoval.” Kimel v. Degasperi, No. 00-143,

2000 W. 420639, at *1 (E.D. Pa. Apr. 7, 2000)(citing 28 U.S.C. §
1447(c) (West 1994)). Renmand is mandatory if the court determ nes
that it |acks federal subject matter jurisdiction. 1d. (citing
28 U.S.C. 8 1447(c)(West 1994)). “When a case is renoved from
state court, the renoving party bears the burden of proving the
exi stence of federal subject matter jurisdiction.” [Id. (citing
Boyer, 913 F.2d at 111). Upon a notion to remand, it is the
movi ng party’s burden to prove the propriety of renoval, and any
doubt s about the existence of federal jurisdiction nust be

resolved in favor of renand. Lunber mans, 1999 WL 744016, at *1

(citing Batoff v. State FarmlIns. Co., 977 F.2d 848, 851 (3d GCr.

1992); Indep. Mach. Co. v. Int’l Tray Pads & Packaging, Inc., 991




F. Supp. 687 (D.N.J. Jan. 5, 1998)). Renoval statutes are
strictly construed by Courts and all doubts are resolved in favor
of remand. Kimmel, 2000 W. 420639, at *1 (citing Boyer, 913 F. 2d
111).
[11. DI SCUSSI ON

M. MacDonal d’s Notice of Renpbval states that this
Court has diversity jurisdiction over this controversy based on
28 U.S.C. section 1332. (See Notice of Renoval.) Under 28
U S. C section 1332, this Court has jurisdiction over this case
only if the parties are of diverse citizenship and the anount in
controversy exceeds $75, 000, exclusive of interest and costs. 28
US C 8§ 1332(a)(1). Wile it is undisputed that conplete
diversity of citizenship exists anong the parties, the question
before this Court is whether M. MacDonal d has established that
t he amount in controversy exceeds $75,000. In its Mdtion to
Remand to State Court, The Bachman Conpany argues that remand is
proper in this case because the Court |acks subject matter
jurisdiction since “M. MacDonald has failed to establish that
t he amount in controversy exceeds $75,000.” (Pl.’s Mdt. Renand
State . at 1.) The Bachman Conpany specifically argues that
M. MacDonal d has failed to establish the requisite anount in
controversy, because his cal culations of the amount in
controversy are based on outdated, irrelevant and unverified

data. (ld. at 5.)



A. M. MacDonal d’s Burden in Renoval
As the party asserting jurisdiction, M. MacDonal d
bears the burden of establishing that the matter is properly
before this Court. As nentioned earlier, in renoval actions, al
doubts regarding jurisdiction should be resolved in favor of
remand. See supra section Il. |In determ ning whether the
requi site jurisdictional anmount has been net, the court nust

first look to the conplaint. Johnson v. Costco Wol esale, No.

99-3576, 1999 W. 740690, at *2 (E.D. Pa. Sept. 22, 1999)(citing

Angus v. Shiley, Inc., 989 F.2d 142, 145 (3d Cr. 1993)). “If

the conpl ai nt does not contain a demand for an exact nonetary

anount, however, the court nust make an i ndependent appraisal of
the claimand ‘after a generous reading of the conplaint, arrive
at the reasonable value of the rights being litigated.’”” 1d. at

*2 (quoting Feldman v. New York Life Ins. Co., No. ClV.A 97-4684,

1998 W. 94800, at *3 (E.D. Pa. Mar. 4, 1998); Angus, 989 F.2d at
146)). Such appraisal is required to include the reasonable

val ue of potential conpensatory and punitive danmages. 1d.
(citing Angus, 989 F.2d at 145-46). |In assessing the anount in
controversy, the court may also |look to the Notice of Renoval,
stipul ati ons and di scovery evidence such as depositions,
affidavits, and other docunmentation that is relevant to the val ue

of the clainms at issue. |1d. (citing Mangano v. Helina, No.




ClV.A 97-1678, 1997 W 697952, at *5 (E.D. Pa. Nov. 3, 1997));

See also Irving v. Allstate Indemity Co., 97 F. Supp.2d 653, 654

(E.D. Pa. May 3, 2000)(citing Meritcare Inc. v. State Pau

Mercury Ins. Co., 166 F.3d 214, 222 (3d Cr. 1999)).

The United States Court of Appeals for the Third
Crcuit (“Third Crcuit”) has not delineated a precise burden
that applies to renoving defendants in cases where he or she nust
show that the anmount in controversy exceeds the jurisdictional

anount . Bur khardt v. Contenporary Services Corp., No. 98-2911

1998 W. 464914, at *2 (E.D. Pa. Aug. 7, 1998)(citing Neff v. Gen.

Motors Corp., 163 F.R D. 478, 481 (E.D. Pa. 1995)). As a result,

“[c]ourts have inposed three different burdens on renoving
defendants that require themto show that the anount in
controversy is greater than the jurisdictional anmount.” 1d. at
*2. The burden on renovi ng defendants has been defined in the
foll ow ng ways:

(1) defendant nust prove to a ‘I egal

certainty’ that plaintiff could . . . recover
nore than $75,000,’ Morris v. Brandeis

7 After exam ning case law and review of Mrris v. Brandeis
Univ., No. 99-2642, 1999 W. 817723, at *3 (E.D. Pa. Cct. 8,
1999), it appears that the |legal certainty standard as stated in
Irving v. Allstate Indem Co., 97 F. Supp.2d 653, 655 (E. D. Pa.
May 3, 2000) is msquoted. The Court in lrving, while citing
Morris, stated that under the | egal certainty standard,

“def endant must prove to a ‘legal certainty’ that plaintiff could
not recover nore than $75,000.” |[d. at 655 (citing Murris, 1999
W. 817723, at *3)(enphasis added). In Mrris, the Court stated
that “[a] plaintiff’'s prayer for relief controls unless the

def endant proves, to a legal certainty, that the plaintiff’s

9



Univ., No 99-2642, 1999 W. 817723, at *3
(E.D. Pa. Cct. 8, 1999); (2) defendant nust
show that the claimexceeds the anount in
controversy requirenment by a preponderance of
the evidence, Werwi nski v. Ford Mdtor Co.,

No. 00-943, 2000 W. 375260, at *1 (E. D. Pa.
Apr. 11, 2000); (3) defendant need only
denonstrate a reasonabl e probability that the
anount in controversy neets the
jurisdictional anmobunt. Int’l Fleet Auto
Sales v. Nat’'|l Auto Credit, No. 97-1675, 1999
W. 95258 (E.D. Pa. Feb. 22, 1999).

Irving, 97 F. Supp.2d at 655. |In the instant action, M.
MacDonal d argues that the preponderance of the evidence standard
applies, while The Bachman Conpany argues that the |egal
certainty standard should apply. (Def.’s Qop’'n Br. Pl.’s Mot.
Remand State Ct. at 3; Pl.’s Mem Law Supp. Mdt. Remand State O
at 4.) Although the Third Crcuit has not clarified which
standard a defendant nust enploy to neet its burden, M.
MacDonal d fails to prove the requisite jurisdictional anount
under any of the three (3) possible standards.
B. Evidence of Jurisdictional Anmount

M. MacDonal d states that “[t]he Notice of Renoval in

the instant action reveals that this [jurisdictional] anmount

totals in excess of $159,000.” (Def.’s Cpp'n Br. Pl.’s Mt.

clainms are greater than the anount in controversy requirenent.”
Morris, 1999 W. 817723, at *3 (enphasis added). Because the

Def endant bears the burden of proving that the anmount in
controversy exceeds $75,000 on a notion to remand, and since case
| aw reveals that the legal certainty standard requires a

def endant to show that the amount in controversy exceeds $75, 000
to a legal certainty, this Court has omtted the word “not” from
the cited Irving Court’s opinion. lrving, 97 F. Supp.2d at 655.
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Remand State Ct. at 3.) Both parties agree that the mathematica
formula for the anobunt to repurchase the Wol esaler Rights for
the four (4) accounts at issue in this case are based upon the
average net weekly sales of the stores nmultiplied by a
multiplier. See Def.’s Qop’n Br. Pl.’s Mot. Renmand State Ct.;
Pl.”s Mem Law Supp. Mot. Remand State Ct. Both parties also
agree that as part of the repurchase, The Bachnman Conpany is
required to pay M. MacDonal d an anount which will reinburse him
for the expenses he nust pay to his Distributors for their
distribution rights (“Distributor Rights”).® 1d. Simlar to the
paynment for Wol esal er Rights, the reinbursenent price for the

Di stributor Rights involves a mathematical formula consisting of
the average net weekly sales of the stores at issue nultiplied by
a nultiplier. 1d.

1. The Nunber of Stores at Issue in This Case and
Their Correspondi ng Average Net Wekly Sal es Totals

M. MacDonal d’s jurisdictional valuation of $159, 000
centers on his contention that there are thirty-eight (38) stores
included in the four (4) accounts at issue in this case. See
supra, section |I. at n.4. The Bachman Conpany all eges that M.
MacDonal d’ s cal cul ati ons are m staken and bases part of this

claimon the contention that there are a total of twenty-six (26)

8 Currently, Bloonfield Bachman “has seven (7) independent
di stributors under personal service contracts.” (Def.’s Opp’'n
Br. Pl.’s Mot. Renmand State Ct. at 16.)

11



stores at issue in this case. (ld. ) Not only do the parties

di sagree about the amobunt of stores at issue in this case, but
the parties also differ about the average net weekly sales of the
stores. M. MacDonald argues that the average net weekly sales
of all of the stores at issue in this case amunts to $3550,
whi | e The Bachman Conpany argues that the average net weekly
sales of all of the stores ampbunts to $1253.30.° (Def.’s Qpp’'n
Br. Pl.’s Mot. Remand State ., Ex. C; Pl.’s Mem Law Supp

Mot. Remand State Ct. 10.)

The parties’ divergent views on both the nunber of
stores at issue in this case and the average net weekly sal es of
those stores reveals the confusing and problematic nature of
arriving at a determnation of the requisite jurisdictional
anopunt in this case. Neither party in this case offers concrete
evi dence regardi ng the nunber of stores at issue and their

correspondi ng average net weekly sales. These circunstances are

° Specifically, M. MacDonal d contends that the average net
weekly sal es of each store at issue totals $3550 because of the
followi ng estimati ons of each individual store’ s average net
weekly sal es incone: Samis Whol esale Cubs - $800.00; BJ's
Whol esal e C ubs - $1,000.00; Costco Wol esale Cub - $250.00; and
7- El even Conveni ence Stores - $1500.00. (Def.’s Cop’'n Br. Pl.’s
Mot. Remand State Ct., Ex. C.)

The Bachman Conpany contends that the average net weekly
sal es of each store at issue in this case total $1253.30 based on
the follow ng estimations of each individual store’s average net
weekly sal es incone: Sanmis Wol esale C ubs - $387.00; BJ's
Whol esal e Cl ubs - $866. 30; Costco Wiol esale Club - zero dollars
($0); and 7-El even Conveni ence Stores - zero dollars ($0).

(Pl.”s Mem Law Supp. Mot. Renmand State C., Ex. A)

12



especially problematic because such information is elenental to
this Court’s determ nation of whether M. MacDonal d has net the
requi site jurisdictional anmount. The only evidence offered by
the parties pertaining to these issues are affidavits. These

af fidavits, however, contain conflicting information based on
differing points of view regarding the nunber of stores at issue
and their average net weekly sales. (Def.’s Qop’'n Br. Pl."s Mt.
Remand State C., Ex. C. (MacDonald Affidavit- #1); Pl. s Mem
Law Supp. Mot. Remand State ., Ex. A (Carpenter Affidavit).)
Nei t her party offers conpany records, sales receipts, or any

ot her concrete evidence upon which the Court may rely to
calculate what is the true nunber of stores at issue and their
correspondi ng average net weekly sales totals.

Nonet hel ess, the Court has attenpted to deduce the
proper nunber of stores at issue and their correspondi ng average
net weekly sales. To its dismay, the Court is forced to rely
heavi |l y upon specul ati on and unsubstantiated clains inits
val uation of the jurisdictional anbunt. The issues surrounding
the nunber of stores and their average net weekly sal es goes
directly to The Bachman Conpany’'s Action for Declaratory Relief,
however, such information is also relevant to this Court’s
attenpt to make a valid ruling regarding the jurisdictional
anount. Moreover, although both parties fail to offer sufficient

evidence for this Court to determ ne the nunber of stores at

13



i ssue and their correspondi ng average net weekly incones, the
burden of proof regarding the requisite jurisdictional anmount
remains at all times wwth M. MacDonald. Therefore, in a case
such as this, where the Court is forced to rely on speculation in
order to decipher the requisite jurisdictional anount, the Court
finds that neither the reasonable probability standard, nor the
pr eponderance of the evidence standard, nor the |egal certainty
standard have been net.

2. The Wol esaler Rights Multiplier and the
Distributor Rights Multiplier

Simlar to the nunber of stores at issue in this case
and their correspondi ng average net weekly sales, the nultipliers
relied upon by the parties in their calculations of the
repurchase price of the four (4) accounts are probl ematic and
unsubstantiated. Once again, the Court finds itself wthout
gui dance fromthe parties regarding a fundanental issue in the
val uation of this case, but this tinme it is in the context of
multipliers. 1In calculating his Wolesaler R ghts, M. MucDonal d
states that “a nultiple of at |least 29.8 tines average actual
and/or estimated weekly sales to an Qutlet should be the m ninmm
Bachman shoul d pay to repurchase Qutlets.” (Def.’s Opp' n Br
Pl.”s Mot. Remand State Ct. at 11 (citing Ex. H)) The Bachman
Conpany counters M. MacDonal d’s Wol esal er Rights nultiplier of
twenty-nine and eight-tenths (29.8) with the indication that the

mul tiplier should actually be three (3), which was the original

14



mul tiplier applied by The Bachman Conpany when it sold the
Wol esal ership to M. McDonal d, and al so based on a recent sale
by The Bachnman Conpany for sinilar Wolesaler Rights.® (See
Pl.”s Mot. Remand State Ct.)

As for the buy-back cal culations of the Distributor
Ri ghts, M. MacDonal d asserts that the proper multiplier is
fifteen (15) based on the historical sales of the distribution
busi nesses and the future direction of The Bachman Conpany.
(Def.”s Brief Oopp’'n Pl.’s Mot. Remand State . at 16.) The
Bachman Conpany fails to offer any substantive evi dence
pertaining to a Distribution Rights multiplier. (See Pl.’s
Mot. Remand State Ct.)

a. The Wol esaler Rights Multiplier

As stated earlier, M. MacDonald clains that the proper
Whol ersaler Rights multiplier is twenty-nine and ei ght-tenths

(29.8). However, M. MacDonal d’ s Wol esaler Rights nultiplier is

0 M. MacDonal d argues that the Wol esal er R ghts
multiplier of three (3) is too | ow because, at the tine he
pur chased Bl oonfi el d Bachman, The Bachman Conpany was
experiencing financial difficulty and therefore applied a reduced
multiplier. (See Def.’s Opp’'n Br. Pl.’s Mot. Renand State Ct.)
Further, he argues that the recent sale for simlar rights where
the nultiplier was three (3) is also unreliable because the sale
i nvol ved “a sweetheart deal” and pertains to a renote sal es
territory. (lLd. at 15.)

B Inits’ Mtion to Remand, the only tine that The Bachman
Conpany nentions the nultiplier required to properly cal cul ate
t he buy-back rei mbursenment for Distributor Rights is to allege
that M. MacDonald's nultiplier of fifteen (15) is inaccurate and
unsubstantiated. (Pl.’s Mot. Remand State . at 5.)

15



mat hematically incorrect.' Apparently, M. MacDonal d

m sconstrues a decimal point for a comma in his cal cul ation
thereby significantly m scal culating the average net weekly sal es
of the stores at issue. See supra, section IIl.B. at n.12. M.
MacDonal d relies heavily upon this inaccurate average net weekly
sales total for his final calculation of the Wol esal er Ri ghts
multiplier of twenty-nine and eight-tenths (29.8). [d. Due to
such m scal cul ation, M. MacDonal d’s proffered Wol esaler Rights

multiplier is fundanentally flawed and cannot be applied by the

2 M. MacDonald’s multiplier of twenty-nine and eight-
tenths (29.8) is mathematically incorrect. In his calculation of
t he average net yearly sales total, M. MicDonal d apparently
m sconstrues a decimal point for a commma. M. McDonald uses a
mul tiplier of twenty-nine and eight-tenths (29.8) based on the
follow ng incorrect mathematical cal culation: M. MacDonal d
di vides the average net yearly sales for the stores at issue,
which allegedly anbunts to a total of $25,103, by fifteen (15),

t he nunber of years M. MacDonal d has owned Bl oonfi el d Bachman,
(1985 until 2000). (Def.’s OCop’'n Br. Pl.’s Mdt. Remand State
., Ex. H) This calculation equals an average net yearly sales
total of $1,674. (ld.) M. MacDonald states that $1,544 is the
adj usted average net yearly sales incone after subtracting
i nci dental expenses. (ld.) Dividing the adjusted average net
yearly sales total of $1544 by fifty-two (52), the nunber of
weeks in a year, M. MacDonal d erroneously cal cul ates an average
net weekly sales total of $29,692. (ld.) |If calculated
properly, the average net weekly sales total would be
approxi mately $29. 69.

In his calculation, M. MacDonal d goes on to divide the
al | eged present value of his business, $885,000, by the erroneous
average net weekly sales total of $29,692, to obtain his proposed
multiplier of twenty-nine and eight-tenths (29.8). (l1d.) If M.
MacDonal d had di vi ded $885, 000 by the appropriate average net
weekly sales total of $29.69, the final calculation wuld be
approxi mately $29, 808.02. Therefore, if calculated properly, M.
MacDonal d’ s mat hematical fornula woul d necessitate a Wol esal er
Rights multiplier of approximtely 29, 808.

16



Court.

Not only is M. MacDonal d s suggested Whol esal er Rights
mul tiplier based on a mathematically unsound cal cul ation, but it
is also premised on the current valuation of Bloonfield Bachman
and the average net weekly sales of the stores at issue. |d.
M. MacDonal d’ s suggested Wol esal er Rights multiplier |acks
foundati on because he fails to offer the Court evidence to prove
the legitimacy of his current business valuation.®® Also,
regardi ng the Whol esaler Rights multiplier, M. MacDonald fails
to offer any concrete evidence (i.e., sales records or receipts)
that the average net weekly sales of the stores at issue are as
he presents them This is especially problematic because, as
mentioned earlier, The Bachman Conpany offers conflicting
statenents about the average net weekly sales of the stores at
issue in this case. As for The Bachman Conpany’s proposed
Whol esal er Rights nultiplier of three (3), such nunber is also
unsubstanti ated regarding the current worth of Bl oonfield
Bachman. Simlar to M. MacDonal d, The Bachman Conpany fails to

supply this Court wth any rel evant evidence or current standards

13 M. MacDonal d all eges that Bl oonfield Bachman “recei ved
of fers of $475,000 and $500, 000 for the exclusive whol esal e
distribution rights” in the years of 1985 and 1986. (Def.’s Br.
Qop’'n Pl.’s Mot. Remand State Ct. at 5.) M. MacDonald relies
upon these offers to calculate the current value of his business
and the Whol esaler Rights multiplier. (ld.) However, he fails
to of fer evidence that such offers were actually given or were an
accurate estimation of Bloonfield Bachman’s worth in 1985 and
1986.
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by which the Court could deduce a valid Wolesaler Rights
mul tiplier.

b. The Distributor Rights Miultiplier

Li ke his Wol esaler Rights nultiplier, M. MicDonald s
Distributor Rights multiplier also | acks foundation. M.
MacDonal d bases his valuation of the Distributor Rights
multiplier at fifteen (15) because of what he states are
hi storical sales of distribution businesses and the future
direction of The Bachman Conpany. (Def.’s Br. Cpp’'n Pl.’ s Mot.
Remand State Ct. at 16.) Wthout providing the Court with
subst antive evidence, such as actual proof of such historica
sal es or the basis upon which he cal cul ated The Bachnan Conpany’s
future direction, these figures are nere specul ati on and
conjecture regarding the proper Distributor Rights nmultiplier in
this case. The Bachnman Conpany offers the Court virtually no
evidence to determ ne the calculation of a proper Distributor
Rights multiplier. (See Pl.’s Mot. to Remand State C.)

c. Efforts to Deduce a Whol esaler Rights Multiplier
and a Distributor Rights Miultiplier

This Court has attenpted, in vain, to deduce proper
nunbers to adequately represent both the Whol esal er Rights
mul tiplier and the Distributor Rights nmultiplier. The Court
relied upon the parties’ pleadings and their acconpanying
docunent ati on, but was unable to confidently cal cul ate

multipliers in which the Court felt adequately and validly
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represented both parties interests. The proper nuneration for
the nultipliers is especially perplexing because such nultipliers
woul d have to be applied to unsubstantiated store nunbers and
specul ative average net weekly sales totals in the Court’s final
calculation of the requisite jurisdictional anount. See supra,
section IIl.B.1. 1In a situation such as this, where the Court is
required to i ndependently cal culate the jurisdictional anmount of
the case and nust do so based upon specul ative evidence, the
party who bears the burden of proving the jurisdictional anount
in controversy fails to neet that burden. Thus, the Court finds
that M. MacDonald fails to prove the jurisdictional anount by
any standard, whether it be the standard of reasonable
probability, preponderance of the evidence standard, or |egal
certainty standard.
C. Jurisdictional Amount

The specul ative nature of all of the evidence offered
in this case regarding the valuation of the repurchase rights at
i ssue leaves this Court unable to calculate a valid and correct
jurisdictional anpbunt. The questionable nature of such
fundanmental elenents as the nunber of stores at issue, their
correspondi ng average net weekly sal es anounts, and the proper
mul tipliers for Wolesaler Rights and Distributor R ghts, would
make any assessnment by this Court of the case’s jurisdictional

anount based on conjecture. Because the Court cannot rely on
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conjecture inits determ nation of the jurisdictional anount at
issue, the Court finds that M. MacDonald fails to prove, under
any of the three (3) applicable standards, that the
jurisdictional amount at issue in this case exceeds $75, 000.
“‘“Burdens of proof are neaningful elenents of |egal analysis, and
occasionally, where the evidentiary record is wanting, the burden

of proof will determ ne the outcone of a notion. I rving, 97 F.

Supp. 2d at 656 (quoting Sinon v. Ward, 80 F. Supp.2d 464, 472

(E.D. Pa. 2000)). Accordingly, the Court will grant The Bachman
Conpany’s Motion to Remand to State Court because M. MacDonal d
has not carried his burden in proving that the anount in
controversy requirenent has been satisfied. As a result, M.
MacDonal d’s Motion to Dismss, or in the Alternative, Transfer to
the United States District Court, District of Connecticut is
deni ed as noot.
D. Award of Costs and Attorneys Fees

Finally, The Bachman Conpany requests an award of “just
costs and any actual expenses, including attorneys fees, incurred
as a result of the renoval.” (Pl.’s Mot. Remand State Ct. at 12
(citing 28 U . S.C. section 1447(c))). “Under 28 U.S. C. section
1447(c) the Court, has discretion to make an award of costs and

attorney’s fees.” Morris, 1999 W. 817723, at *5 (citing Mnts

1428 U S.C. section 1447(c) reads, in pertinent part, as
fol |l ows:
(c) Anotion to renmand the case on the basis
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v. Educ. Testing Serv., 99 F.3d 1253, 1260 (3d Cr. 1996)). It
is not necessary to a have a finding of bad faith in order for
the court to award such costs or fees. 1d. (citing Mnts, 99
F.3d at 1260). In this case, the Court will not award any costs
or fees in relation to the instant Mtion because the Court finds
that M. MacDonal d’s renoval petition was neither “frivol ous” nor
“Insubstantial” and was presented in earnest. 1d. (citing Mnts,

99 F.3d at 1261; Thonms v. Hanley, No. Cv.A 97-2443, 1997 W

563402, at *7 (E.D. Pa. Sept. 2, 1997)).
' V.  CONCLUSI ON

The Bachnman Conpany’s Motion to Remand to State Court
is granted because M. MacDonald fails to prove that the anount
in controversy exceeds the necessary jurisdictional anmount of
$75,000. As a result, M. McDonald s Mtion to Dismss for
| nproper Venue, or in the Alternative, Transfer to the United

States District Court, District of Connecticut is denied as noot.

of any defect other than | ack of subject
matter jurisdiction nust be nade within 30
days after the filing of the notice of
renoval under section 1446(a). If at any tine
before final judgnment it appears that the
district court |acks subject matter
jurisdiction, the case shall be remanded. An
order remandi ng the case nay require paynent
of just costs and any actual expenses,
including attorney fees, incurred as a result
of the renoval.

28 U.S.C. § 1447(c).
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Lastly, The Bachman Conpany’s request for costs, including
attorneys fees, incurred as a result of the renoval is deni ed.

An appropriate Order follows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE BACHVAN COVPANY, : CIVIL ACTI ON
Plaintiff, :
v. : NO. 00- 5382

JOHN C. MACDONALD, d/b/a
BACHVAN OF BLOOWFI ELD,

Def endant .

ORDER
AND NOW this 9th day of April, 2001, upon consi deration
of Plaintiff’s Mdtion to Remand to State Court (Dkt. No. 13), and
Def endant’s Motion to Dismss for |nproper Venue, or in the
Al ternative, Transfer to the United States District Court,
District of Connecticut (Dkt. No. 9), and the Responses thereto,
it is hereby ORDERED t hat:

1.) Plaintiff’s Motion to Remand (Dkt. No. 13) is
GRANTED,;

2.) Defendant’s Mdtion to Dismiss, or in the
Al ternative, Transfer (Dkt. No. 9) is DEN ED as
noot ; and



3.) Plaintiff’s request for costs and actual expenses,
i ncluding attorneys fees, incurred as a result of
t he renoval is DEN ED.

BY THE COURT:

Robert F. Kelly, J.



